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Court of Appeal Summary
FACTS:

The appellant father and respondent mother separated in 2016. They had three
children, the oldest of whom 1s now an adult. The sole disputed issue at trial was the
father’s request for a change in the shared decision making and 50/50 parenting time
arrangement. The mother opposed this order and argued that the existing parenting
arrangement should continue. The trial judge decided it was in the best interests of
the dependent children to continue with the existing shared parenting and decision-
making arrangement and awarded $100,000 in all-inclusive costs to the mother. The
father appealed both the decision and the costs award and sought leave to adduce
fresh evidence.

ISSUES:

Did the trial judge err by making palpable and overriding errors of fact finding?
Did the trial judge err in making the cost award?

HOLDING:

Appeal dismissed.

REASONING:

No.

The Court first stated that the scope of appellate review in parenting dispute cases is
“narrow”, and that a trial judge’s determination of the best interests of a child is
“owed significant deference on appeal”. The Court may only intervene “if there is a
material error, a serious misapprehension of the evidence, or an error in law”. The
Court was not persuaded that the father had shown that the trial judge made any
palpable and overriding errors. His reasons indicated that he properly considered all
of the evidence, and reached conclusions that were open to him on the trial record. It
is not the Court’s function to reassess and reweigh the evidence and draw different
conclusions, including on issues of credibility.

The Court also considered the admission of fresh evidence on appeal, applying the
well-established Palmer test. This test emphasizes the need for Courts, where the
best interests of the child are the primary concern, to have more context before
rendering decisions that could profoundly alter the course of a child’s life. In this
case, the Court found the trial judge did not commit any reversible error. [...] The
Court declined to admit the fresh evidence.

No.
Costs orders are discretionary and may only be appealed with leave, which will only

be granted where there are “strong grounds” for appeal. The Court was not satisfied
that the father met this high threshold and dismissed this appeal.
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